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Where as the Hon’ble Ombudsman was pleased to direct the Homzi2 Forum to
examine delay condonation and hear the matter on merits and wherezs the
representative ol the complainant was able to show the forum semies of

correspondence made by the complainant (Total into Five) it was submitted tha:r the
correspondence was not pursuant to the provisions of various clauses under
Consumer Grievance Handling Procedures and it was routine correspondence done
under the normal business practice. Therelore it was pleaded that the limitation of

30 days period for filing the present complaint was not attracted. :

. It was also submitted that the CGRF was not a court in terms of CPC and th®*

requirement of [ollowing the procedures under even CPC was not called for, it was
submitted that the said ratio namely quasi judicial bodies are not courts, reliance
was placed on judgment of Hon’ble Supreme court in the matter of Ethiopian
Airlines vs Ganesh Narayan Saboo on 9 August, 2011 (Civil Appeal No.7037 of
2004) at para 59 Court has held under. .......... “In addition, Section 86 only applies
to a “suit in any Courl”. This term should be understood differently than the term
“court” discussed above because the CPC refers exclusively to Civil Courts. In
particular, the CPC specilically refers to the District Courts, the High Courts, and
the Supreme Court and makes little if any reference to other, quasi-judicial fora like

the consumer redressal bodies at issue here”.......

. In the said judgment it was held that though the quasi judicial bodies have thaw

trappings of court even though certain procedures and practices were followed in
the course of deciding disputes between the parties. In the absence of any suit filed
before the statutory Authority, the Authority would be quasi judicial even it it is
acting judicially.

Further it was contended that the limitation would not apply to quasi judicial
bodies and therelore restricting or curtailing the rights of the consumer in the
pretext of the complaint being barred by limitation was not tenable in the eyes of
law. The ratio of the judgment decided in the matter of M/s Lafarge India (P) Ltd vs
Chhattisgarh State IElcctricity Regulatory commission and Ors (Appeal No. 127 of
2013 belore Appellate Tribunal for electricity) the [ollowing summary was read and
a request was made to take the extracts of the said judgment on record. Attention
was invited to para 3 which reads as below: 50.SUMMARY OF OUR FINDINGS:

-,-»-S‘



i

=5

(I) It is settled law that the Limitation Act would apply only to Courts and not to
the other bodies such as quasi-judicial Authorities as held by the Hon’ble
Supreme Court. Therefore, the contention of the Appellant that the claim
made by the Respondent before the' State Commission which is a quasi
Judicial authority was barred by limitation does not merit consideration. Even
with regard to the contention, that there was a delay and latches on the part
of the Respondents in appr'oaching the State Commission for making the
claim for payment of arrears it is to be held that both the Respondents had
consistently claimed their rates as well as escalated rates as per the Power
Purchase Agreement (PPA) and they had regularly sent the invoice mentioning
the PPA rates and the Appcllant admittedly had received the same but did not
choose to cither .to raise the abjection or to return those invoices to the
Respondents and only when the Appellant rejected their claims, the
Respondents approached the Commission and sought the relief. Under those
circumstances the plea that there was delay and latches on the part of the
Respondents has got to be rejected. Accordingly the same is rejected in the
light of the above it as requested that the findings of the Hon’ble Forum in
respect of delay in filing the complaint be dropped.

. Upon confirmation of dropping of alleged delay in filing the complaint representative

of the complainant took up the issue of consequences of denying refund of moneys

held in excess by the licensee without the Authority of law.

. Conlinuing the argument it was submitted that any consideration to allow retention

of illegal’ amount duc to the consumer would attract doctrine of “unjust

enrichment”.

- In support ol the above contention reliance was also placed on the judgment of

Hon’ble Supreme Court in the case of State of Maharashtra and others vs Swaan
Stone Multiplex Cincma Pvt Ltd in Civil Appeal arising out of SLP © no. 7853 of
2009 paras 2,24 to 30 was read with a request to take a view on the refund claimed
by the complainant. Special reference was made to para 26 and para 27 and the
relevant portions were highlighted inviting the urgent attention of the forum:

26. We think that it would be better course, as strict sensu, Article 296 of the
Constitution is not applicable.

-6



_6-

We are passing this order keeping in view the peculiar situation as in either event it '\

was cinema-goers who had lost a huge amount. It would be travesty of justice if the

owners of the cinema theatre become cligible to appropriate such a huge amount for

its own benefit, To the aforementioned extent, doctrine of unjust enrichment may be

held to be applicable. A person who unjustly enriches himself cannot be permitted

to retain the same lor its benelit except enrichment. Where it becomes entitled there

to the doctrine of unjust enrichment can be invoked irrespective of any statutory

provisions. (emphasis supplied).

27. In Mafatlal Industries Ltd. (supra), Section 72 of the Contract Act providing for

restitution may be taken recourse to. Doctrine of ‘unjust enrichment’ was resorteq

to, observing:

“(lif) A claim for refund, whether made under the provisions of the Act as
contemplated in Proposition (i) above or in a suit or writ petition in the situations
conlemplated by Proposition (ii) above, can succeed only if the petitioner/plaintiff
alleges and establishes that he has not passed on the burden of duty to another
person/other persons. His refund claim shall be allowed /decreed only when he
establishes that he has not passed on the burden of the duty or to the extent he has
not so passed on, as the case may be. Whether the claim for restitution is treated as
a constitutional imperative or as a statutory requirement, it is neither an absolute
right nor an unconditional obligation but is subject to the above requirement, as
explained in the body of the judgment. Where the burden of the duty has beer-
passed on, the claaimant cannot say that he has suffered any real loss or prejudice.
The real loss or prejudice is suffered in- such a case by the person who has
ultimately borne the burden and it is only that person who can legitimately claim its
refund. But where such person does not come forward or where it is not possible to
refund the amount to him for one or the other reasory, it is just and appropriate that
amount is retained by the State, i.e., by the people. There is no immorality or

impropriety involved in such a proposition.

. In the light of the aforesaid submissions it was submitted that the Hon’ble Forum
may direct the respondent to refund the money alongwith applicable interest upto
and inclusive of date of refund..
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9. The representative of the complainant requested for permitting an amendment to

the prayer originally made at the time of filing the complaint in form A for award of
compensation under the provisions of clause (b) of sub clause 9.1 of KERC (CGRF &
OMBUDSMAN) (Amendments  Regulation  2007) vide  Notification  No.
KERC/D/01/07 Bangalore dated 30.05.2017 it was vehemently contended that the
said amendment was not in the knowledge of the complainant which was noticed
recently. Interestingly the said amendment is also not traceable on the official
website of the KERC.

Relevant portion rcads as under:

Clause (b) of Sub-Clause 9.1 of Regulation 9 shall be submitted by namely.

(b) To pay such amounts as may be awarded as cost to the consumer. The relief
awarded shall be as specified in Schedule Ito the KERC (Licensees Standards of
Performance) Regulations 2004 and shall not exceed the actual demand. Copy of
the said amendment is produced and marked as “ANNEXURE 1”.

Attention of the Hon’ble Forum was invited to the fact that the consumer is
still being billed at LT-3 (Commercial) instead of LT-5 (Industrial) resulting in
collection of Tarifl in cxcess of tariff determined/lixed under LT-5 category i.e. for
the period starting from 21.09.2009 till date. It is pertinent to mention that refund
of 50% of assessed amount deposited with the Respondent licensee at the time of
preferring appcal under section 127 is yet to be refunded alongwith applicable
interest. To this elfect complainant recjucsted the forum to direct the respondent to
credit the amount:without any further delay.

Mr. M G Prabhakar submitted that he would like to reserve his rights to file
any complaints under section 142/146 of the Electricity Act 2003 in respect of this
particular complaint under consideration ol the forum. In the light of the above
lactual legal position it is requested that the Hon’ble Forum may kindly be pleased
to direct the Respondent as prayed in the orig{nal complaint alongwith the

amendment to the prayer i.e. submitted alongwith this written statement.
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